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Increase in major M&A activity — CNOOC-Nexen, Wanda-AMC,
ILFC, Wanxiang-A123, Shuanghui-Smithfield

Smaller-to-mid size transactions continue (e.g., Enstrom Helicopter),
but larger deals are increasing in number

Transactions may be truly global, with U.S. representing only one
piece — e.g., CNOOC, ICBC-Bank of East Asia

Areas of focus:

Natural resources — CNOOC-Nexen, Sinopec-Chesapeake,
Sinochem-Pioneer

Clean tech — Wanxiang, Three Gorges, Ralls
Aviation — AVIC, Enstrom

Auto

Industrial
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Investment is increasing; security concerns rising

Intelligence community assessment that Chinese are using M&A

activity to target critical technologies — 2012 CFIUS report to
Congress

Heightened attention and concerns over cybersecurity and state-
sponsored theft of IP — Mandiant report

Concerns over “persistent co-location” — connections between
Fallon Naval Air Station (Procon-Lincoln Mining) and Boardman
Naval Air Station (Ralls)

Emphasis on “non-notified” transactions

Overall, majority of cases are being approved by CFIUS, but
several failures within the last year

CFIUS remains key focus for Chinese investors considering US
investment
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Authority of the Committee on Foreign Investment in the United
States ("CFIUS")

to review a foreign investment into an existing U.S. business to determine
whether the investment “threatens to impair” U.S. national security

only triggered if a foreign person acquires control over a US business and
there is a nexus to US national security

Under Section 721 of the Defense Production Act, CFIUS has
authority to take action to mitigate a threat posed by a

transaction, but only the President can actually prohibit or
unwind a transaction

Incentive for CFIUS to find a solution, if possible, to avoid a presidential
decision

CFIUS applies only to a minority of transactions

“Greenfield” investments are not covered
Debt transactions are not covered
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Composition of CFIUS
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CFIUS Jurisdictional Flow Chart

How to Identify Whether a Transaction Might be Subject to CFIUS Review

Will the
transaction result in control,
directly or indirectly, over
that U.S. business?

Is a foreign person
considering an investment or
an acquisition of a U.S.
business?

If there may be
control over a U.S. business,
then consult with counsel on

“Foreign person’ defined broadly
to include any entity controlled by
a foreign national, foreign
government or foreign entity

“Foreign entity’’ means any
business organized outside the
US or whose stock is
principally traded outside US

“U.S. business” defined broadly --
can include asset acquisitions (e.g.,
facilities, employees, customer
contracts and lists, intellectual

property)

JVs may be subject to review if the
U.S. contribution is a business or

“Control” is defined very broadly
to mean an ability to determine,
direct, take, reach, or cause
decisions of the U.S. business

Even small minority investments
can be “controlling” if other
factors are present, such as
ability to appoint directors or
approval rights over certain
decisions of the business

whether any U.S. national
security issues could arise.

“National security’ is broadly
defined and can encompass many
factors
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Not precisely defined, but there are factors listed in law and
regulations:

RAERBMAEX, BEINEEEINNZERES:

Securing defense industrial base

RIFE T EEN LT E

Protecting critical technologies

RIP X BN

Protecting critical infrastructure (including energy assets)
RIPXEEMERE (2HEEREAR)

Assuring the government and defense supply chain

REBSHIE G N RE

Compliance with important U.S. national security policies
(counter-terrorism, nonproliferation, export controls)

ETEEEZNERZEER (KA Ay BAOE)
Government ownership

E&ﬁﬁﬁﬁ;l;y COVINGTON



Additional factors in practice:

KEAERNEERR

USG customers and/or access to USG systems

EERNEE AHEA P/ REEHAXERITE KRS

Classified contracts (RZ & [al

Industry and assets (e.g., critical infrastructure)

T RER (B0 ¥ RIEREHE)

Supply chain security ft 522

Information assurance/cyber security {5 B {RIEME B L L

Law enforcement interests (e.g., in data or telecom networks)

oAM= (A0 @ BUESKHRENL)

Competition (other sources of supply) =% (EERRENHNEE)
Compliance record of U.S. company £EA TN EHICHE

Reputation of home country FTEERNEE

Investor’s reputation, including for compliance IR ZEMEE, SEEPICHE
Management, including current or past ties to foreign military EIEE I EDK
MUEISAEZE TR X R

Commitment/ties to U.S. market 3 EE 17N #E/ 5 EE T HVER

EBﬁl;smessm other countries (e.g., Iran) SEMERNEEER (H40 : £
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If CFIUS concludes there is a threat to national security, it

considers whether threat can be mitigated through agreement
with the parties

Such agreements are conditions to approval; vary from one-

page letters to 50-page contracts with commitments and
penalties

Potential elements:

Governance requirements — e.g., U.S. citizen officers or directors;
appointment of a “security officer” for the company

Security requirements or commitments — e.g., maintenance of security
measures or participation in security programs

Administrative processes — recordkeeping and reporting obligations

Compliance checks/monitoring — e.g., government inspection or third-party
audit

Important issue in transactional negotiations: What level of

mitigation must the investor accept and still be required teovinsron
complete the transaction?




Trends in CFIUS Filings and Investigations
CFIUSHRMIAE &%

@ FilingsH14i%
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Investors need strategies for both Congress and Executive
Branch, as well as managing public affairs

Understanding the political and public landscape, as well as the
Executive Branch regulatory approval process, is critical to success

Recognize that there may be many stakeholders that can be
helpful or that can stir controversy

Employees — union relationships

Local officials — state and local governments

Congressional Committees

Third parties
Think tanks
Rivals
Other interest groups
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Similarities:
==

Reputational risk for each buyer.

BAUBIEHTFEENG

Each deal offered patient capital and important investment to the U.S. with
the potential to save or grow jobs.

—R G AEEREHE {:HH AATERRE, FAIEREZIEMELLA

I~

Both transactions faced some opposition within DOD.
Mt 5197 —ERE _ ERIE BRI R Xt
CFIUS administrative challenges.

CFIUSTTEHkEL
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Differences:

a\. =,
Wanxiang faced stronger political obstacles — competitive bid situation with
rival actively seeking to interfere in CFIUS and in Congress; sensitivities

over DOE grants
A REIREENBUAER---ZFEREE, BXFRFRKRSE D TMCFIUSH
E&RE ; BERERRIIR B UL

Nexen — modest letter-writing from small number of Congressional members.

ER#HF--- KB DMEEFWANRTERL
Nexen faced deeper security concerns B B R HE IREFERN L2 E

Wanxiang — sensitive assets ultimately carved out of transaction that was

reviewed by CFIUS; no proximity concerns.

AFA---ZCFIUSHR, BREFREZNRGTIHE | FNFEEREEER
Wanxiang was able to anticipate and address security issues in deal
structure
A REEB RS EMP RN B FIBF L 20

CNOOC-Nexen struck deal focusing largely on other jurisdiction (e.g., Canada),

not U.S.
HEH-ERHREKR TEETEMAENEEX (WINEX) X%, MIEEE
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IBM/Lenovo (2005)
IBM/EXAE(2005)

Engaged CFIUS counsel months
before final deal . N
ERZLZMNEIIL T ARk
FRCFIUSTRIT

Consulted CFIUS informally to
identify security concerns
?FUIEUS#IEEE%WEU,Tﬁﬁﬁ/E\ﬁ@E’\J
B

U.S. party took public lead
El%ﬁfﬁ%ﬁmﬁzﬂ

Parties briefed CFIUS and
Congress extensively in secret
prior to announcing transaction
SEEWAEIER N Z ZH,
FECFIUSHIESZ A 2 MXME
i35 BA (=

Parties anticipated CFIUS
concerns and offered mitigation
proposals

LW EFTRRZICFIUSHIE
M, FaRHEMEEEIL

Huawei/3Com (2008)
£ 3/3Com(2008)

Engaged CFIUS counsel after deal
went public

XN aF A EZRINCFIUSE
H&1H

No advance consultations with
CFIUS

Huawei was very vocal in press and
made light of CFIUS concerns
ERAEEELER®BYE, MBEARE
PCFIUSTR Ry 6] 7

Parties surprised CFIUS, Congress
with no advance briefing

BT RBEEkREE, LW
iILCFIUSTIE & RE=N

Parties were surprised at CFIUS
mitigation demands

SESEXN XY CFIUSTE HRVE T 2
KBEEN
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On September 28, President Obama issued an Executive Order
prohibiting a transaction — onIy the second such formal order in history
2012F9H28H, HBOIAXL TRIERGNITEIES, XEEENU
FKEZD 1Z#IETE|/JTE|‘D

Transaction details:
XZHFFE -
In March 2012, Ralls indirectly acquired four Oregon wind farm projects

201243H, Ralls[a#ERWE 7HEEX MUK XET T BFTEN

Wind farm was located near restricted air space at Naval Weapons Systems
Training Facility

R SErREBEERFRAINEGZHIE X
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Parties did not file with CFIUS gndﬁlosed the transaction
W% B RCFIUSEH, Bl#tiTTRE

CFIUS required filing after transaction closed and ordered certain
interim protections to protect national security:

(;FLUE%_'W_ T3 7 Sk a B, iFanw%ﬂyﬁmll"lﬁIﬁ%#FTﬁﬁ’@uﬁaﬁF

Prevented further construction and required demolition of existing
construction

fEIE#FH—F e THEKIFRINE BHR
Removal of stockpiled assets T BRUE AT R =
Prevent transfer of ownership until removal of stockpile was complete

BEIEFrE N EE L B Se BB BRIETNHY 55

President’s Order codified protections reqwred by CFIUS and ordered

divestment within 90 days A& HEFCFIUS %YE’J@?F)\% Fan
SEIOXKALHE L=

Ralls sued CFIUS and President — recent judicial rulings in USG’s favor

Ralls#2ifs 7 CFIUSHI & 4t- ﬁﬁﬁﬁﬁzmTﬁﬁﬂJ?ElE&f B EHR
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Careful planning /4803 K]

Anticipate and address issues — critically important for the parties to anticipate and solve
problems

%%?ﬁﬂﬁcifiltﬂ - TR ZF BRI X BB T R EER

Informal briefings with key agencies to prepare CFIUS for filing and solicit potential
questions

M EERBrIFTIEEICCHR, LLCFIUSKERIRBIAER, FHILIAFIRERR HAY[ER
Proactive engagement of regulators to obtain level of comfort in connection with filing

ErEMEERMN, JUEXHEROPER

Both parties must cooperate and work together to address questions
EIWNA IR DEIE, LR N6

Active management of Congressional dynamic

Mt EEEZHES

S| nificant benefits of not having rival bidders

ﬁ ENMTFERKRIE

U.S. seller can use its relationships to help give comfort to U.S. government officials
and political actors

EESROLUF AN X RE B EEBUSOBRE]
Ke items to avoid:
Eﬁ%ﬁ’]é%?lﬁ
ITAR prohibition / ITAR 24

Proximity to sensitive government facilities/5e T BUR I BT 1% HE CovineToN I8



Beijing /At R:
Timothy Stratford /EE & (tstratford@cov.com; 86-10-5910-0591)

Shanghai /_Lj&:
Daniel B. Levine /ZH# (dlevine@cov.com; 86-21-6036-2507)

Washington, D.C. /f£BX 1
Mark PlotkinZ 5< & (mplotkin@cov.com; 202-662-5656)
David Fagan (dfagan@cov.com; 202-662-5291)
Alan Larson3 2. 1% (alarson@cov.com; 202-662-5756)
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